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Q&A With McKool Smith's Jack Cooney 
 
 
Law360, New York (April 04, 2013, 2:01 PM ET) -- Jack Cooney is a principal in McKool Smith PC's New 
York office and heads the firm's white collar practice. He focuses on complex commercial litigation and 
represents individuals and institutions in grand jury and other government investigations involving 
securities, insider trading, mail and wire fraud, tax, antitrust, accounting irregularities, whistleblower 
suits, and Foreign Corrupt Practices Act, Office of Foreign Assets Control and U.S. Food and Drug 
Administration violations, among others. Cooney joined McKool Smith after practicing at Davis Polk & 
Wardwell LLP for more than 35 years. He also served as assistant United States attorney for the 
Southern District of New York and chief of the Narcotics Unit. 
 
Q: What is the most challenging case you have worked on and what made it challenging? 
 
A: It is rare for any lawyer to try a true "bet the company" case, where if you lose a New York Stock 
Exchange company shuts its doors, thousands of employees hit the pavement looking for new positions 
and shareholders rip up their share certificates. In a long career that has had some challenging matters, I 
view my representation of Recognition Equipment Inc. ("REI") in its “bet the company” prosecution for 
bribery of a member of the board of governors of United States Postal Service to obtain a half-billion-
dollar contract as challenging as any. 
 
REI was a Dallas company that produced optical character readers whose primary function was to sort 
mail. While the USPS was by far the largest market for these devices, REI had had difficulty in convincing 
it to employ REI’s superior technology. Allegedly out of frustration, REI schemed to bribe the vice 
chairman of the Postal Board to slant the playing field so that a huge contract would be awarded to the 
company. 
 
The case was under investigation by the United States Attorney's Office in Washington, D.C., for three 
years, during which we made lengthy presentations. Aside from the merits, we pointed out the unfair 
ramifications of a charge to innocent employees and shareholders. Indictment alone meant that the 
company might be debarred from the government business that represented almost all of its revenues; 
a conviction would mean closure. Nonetheless, REI was indicted; two individual executives were also 
indicted, represented by my good friends Bob Bennett and Charlie Stillman. 
 
There were two critical decisions before trial. First, when our jury research demonstrated that a D.C. jury 
would be extremely hostile to the company and protective of USPS, we decided to take the unorthodox 
step of waiving a jury. This is anathema to most criminal lawyers, in part because with a jury and with 
motions to the judge there are two bites at the apple for acquittal. It was the only time that I have 
waived a jury. 
 



 
Second, immediately before the trial, the prosecutors offered the company a sweetheart plea that 
would have allowed it to survive and even do business with the government. In a great vote of 
confidence for the entire trial team, REI turned down the deal. 
 
The trial lasted six weeks, a record then for a nonjury criminal case in D.C. It was a pleasure to try the 
case with gifted trial lawyers like Bob and Charlie and a pleasure to occasionally relive the events of the 
trial day at an Irish pub near the courthouse (where Bob was not unknown). And most of those trial days 
went very well for us — with government witnesses occasionally discredited but more often supporting 
our arguments. At the end of the government's case, the trial judge asked that we submit motions for 
judgment of acquittal. Within 10 days, the ordeal was over and all charges were dismissed and the 
defendants acquitted. The company was back in business. 
 
I well remember meeting Roger Staubach, a friend of the two executives, at a victory party at the Dallas 
Country Club shortly thereafter. As he congratulated me, I told him that I was still disappointed that we 
had not been able to talk the government out of bringing the charges in the first place. He paused for a 
moment, apparently weighing my concern and then smiling said, "But in that case we wouldn't have had 
this great party!” 
 
Q: What aspects of your practice area are in need of reform and why? 
 
A: It remains a truth acknowledged by all sides of the federal criminal bar that the federal sentencing 
guidelines have transferred to the prosecutor enormous power in determining the penalties that any 
federal defendant faces. By choosing the charges to be brought and the sentencing determinative 
characteristics of those charges, a federal prosecutor in any case can bracket the amount of time a 
defendant faces. 
 
While the U.S. Supreme Court has loosened these brackets to some extent and returned to the court's 
some discretion, the inherent abusiveness of the system remains. The prosecutor has enormous 
leverage to induce pleas by making, in the now classic sense, "an offer that cannot be refused." Only 
recently has the public begun to recognize that there may be individuals in jail today who plead guilty 
only because they were unwilling to risk trial on more draconian charges. The right to put the 
government to its proof and to trial have all but been eroded away by coerced plea bargaining. The 
system is broken until no individual is punished for exercising his constitutional right to a fair trial. 
 
Q: What is an important issue or case relevant to your practice area and why? 
 
A: In recent years, there has been a considerable increase in Foreign Corrupt Practice Act investigations. 
Almost all of these cases followed extensive and expensive self-disclosures on the part of the corporate 
target. The result of this cooperation has frequently been massive fines in the United States and 
business and regulatory complications for the company abroad. Recently, foreign companies faced with 
issues under the act are questioning whether cooperation with American authorities is the only course 
available. Some companies have delisted in the United States to avoid the act. 
 
The U.S. Securities and Exchange Commission and the U.S. Department of Justice have yet to 
demonstrate the right balance between reward for cooperation and punishment for prior transgression 
for cooperating companies. If such a balance is not struck, the act may recede again into the backwater 
as companies decide being a "good corporate citizen" is not in its best interests and the self-disclosure 
needed will not be forthcoming. 
 
 
 
 



 
Q: Outside your own firm, name an attorney in your field who has impressed you and explain why. 
 
A: I have worked on several cases recently with Jim Benjamin of Akin Gump in New York. Jim's 
qualifications for his role as a white collar defense lawyer are excellent, a former Supreme Court clerk 
and a highly regarded alumnus of the United States Attorney's Office for SDNY. I have not tried a case 
with or against Jim but one of my former partners did, while Jim was still an AUSA. The reports of his in-
court performance from knowledgeable critics were glowing. As importantly, though my partner lost 
and Jim won, there was never any issue of Jim's even-handedness. In the matters that we have had 
together, his intellect and thoroughness have been obvious. He also has pleasing way in dealing with all 
involved, co-workers, clients, opponents and the court. Moreover, he has excellent judgment and in 
both matters obtained the best results possible for his clients. 
 
Q: What is a mistake you made early in your career and what did you learn from it? 
 
A: Young lawyers often become emotionally involved in their cases, particularly criminal cases. They 
have a tendency to believe absolutely everything they are told by their clients. I was once a young 
lawyer. 
 
 The late John Mortimer, the famous British criminal barrister and writer quipped that: “Belief for a 
lawyer is best kept in a permanent state of suspension. There is no lawyer as ineffectual as one who is 
passionately convinced of his client's innocence." I too endorse agnosticism. I have learned that a 
studied distance allows the advocate to better evaluate the strengths and weaknesses of his and his 
opponent's cases. With that analysis, the optimal tactics and strategy for winning may emerge. An 
analysis clouded by emotion ultimately is a disservice to the client. 
 
The opinions expressed are those of the author and do not necessarily reflect the views of the firm, its 
clients, or Portfolio Media Inc., or any of its or their respective affiliates. This article is for general 
information purposes and is not intended to be and should not be taken as legal advice. 
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