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O
ne of the originators of a 
ground-breaking copyright 
class action against Sirius 
XM Radio is now seeking 
to extend the theory to 

broadcast stations.
A plaintiffs team led by McKool 

Smith partner Robert Allen sued 
Cumulus Media Inc., CBS Corp., and 
iHeartMedia Inc. in Los Angeles 
federal court, claiming hundreds of 
millions in unpaid royalties on 
music recorded before 1972 and 
delivered over the airwaves as well 
as via the Internet.

The theory of the case tracks a 
class action against Sirius that was 
certified in May, but lost much of its 
heft a month later when record labels 
comprising some 80 percent of the 
class struck their own settlement for 
$210 million. Allen left the Gradstein 
& Marzano team litigating that case 
last year and joined McKool Smith in 
July. On Tuesday his new firm and 
Chicago’s Miller Law LLC teamed up 
to file the new complaints.

“These lawsuits are an extension of 
Sirius, but they’re taking it to a whole 
new level,” Allen said Thursday.

The complaints allege violations 
of California’s copyright and unfair 
competition law by the broadcast 
giants, which combined own some 
1,435 domestic radio stations. 
 McKool represents ABS Entertain-
ment, a company that owns rights 

to recordings by Al Green, Willie 
Mitchell, Ann Peebles and others. 
But the suit proposes a class com-
prising all owners of music record-
ed before 1972 and played on the 
stations—everything from the big 
band era and Frank Sinatra to Elvis 
Presley and The Beatles.

Although musical compositions 
have been protected under U.S. 
copyright law since 1831, sound 
recordings were only added to the 
federal copyright act in 1972. That’s 
meant that the holders of copyrights 
to pre-1972 compositions—largely 
music publishers—have been paid 
royalties for public performances 
while those holding the copyrights to 
recordings—largely record labels—
have not.

Last year, however, U.S. District 
Judge Philip Gutierrez of Los 
Angeles found that under California 
state law, the rights of owners of 
pre-1972 recordings extend to 
public performances. Gutierrez 
sided with the owners of sound 
recordings made by The Turtles 
during the 1960s in their lawsuit 
against Sirius. That set off a wave of 
similar lawsuits against other 
streaming media services.

The U.S. Court of Appeals for the 
Ninth Circuit rejected Sirius’ bid for 
an interlocutory appeal of the class 
certification order earlier this month.

Allen was senior vice president for 

business and legal at Universal Music 
Publishing Group for more than a 
decade before starting his private 
practice about four years ago. He 
contended Thursday that older 
artists who recorded music in the 
1950s and ‘60s are especially reliant 
on royalties, given that “nobody’s 
really buying albums any more.” The 
litigation might pressure Congress 
into broadening copyright protection 
for recording artists, he said.

With the backing of firms like 
McKool Smith and Miller Law, he’s 
hopeful that the record labels will 
remain in the class this time around. 
“We’re fully prepared for any 
contingency one way or the other,” 
he said.

Representatives of CBS, Cumulus 
and iHeartMedia could not 
immediately be reached for 
comment Thursday.

Contact  the reporter  at  
sgraham@alm.com.
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