
 

Chinese Wind Energy Co. Can Enforce 
$70M Arbitration Award 

By Shayna Posses 

 

Law360 (August 10, 2018, 8:22 PM EDT) -- Renewable energy company Soaring Wind 

Energy LLC and China-focused investor Tang Energy Group Ltd. won their bid to confirm a 

$70 million arbitration award against another investor on Thursday, when a Texas federal 

judge found no justification for altering the award. 

 

U.S. District Judge Ed Kinkeade said he must confirm the award against investor AVIC 

International USA Inc. because the arbitrators’ ruling regarding the investor’s liability “draws 

its essence” from the agreement that created Soaring Wind, a joint venture that later 

soured. 

 

The judge explained that case law holds it’s irrelevant whether the reviewing court 

disagrees with the arbitrator’s interpretation of the contract, as long as the decision 

reasonably follows from the agreement’s wording and purpose, which he says is the case 

here. 

 

“The court finds no grounds upon which it must vacate, modify, or correct the arbitration 

award as to respondent AVIC USA Inc.,” the judge said. “The court must confirm the 

arbitration award against AVIC USA because the arbitrators’ ruling as to the liability of AVIC 

USA 'draws its essence' from the Soaring Wind Energy agreement.” 

 

Soaring Wind was created in 2008 by AVIC USA, Tang and others to cash in on the 

Chinese wind energy industry. The institutional and individual investors ended up in 

arbitration, however, after Tang and the others accused AVIC USA’s parent company, 

government-owned aerospace firm Aviation Industry Corp. of China, of starting a new unit 

to compete against the joint venture.  

 

The panel ultimately sided with the non-AVIC investors, handing down a final award in 

December 2015 holding that AVIC USA’s affiliates had flouted the Soaring Wind 



agreement’s noncompete covenant and that the American subsidiary was liable for the 

breach as a signatory. The arbitrators awarded damages to Soaring Wind and arbitration 

and attorneys’ fees, as well as expenses, to Tang. 

 

Soaring Wind, Tang and other investors went to federal court to enforce the award that 

month, but AVIC and its subsidiaries moved to annul it, calling the process “rigged.” AVIC 

USA had signed the underlying arbitration agreement, but AVIC of China argued that it and 

other affiliates were improperly drawn in despite being nonsignatories. 

 

The litigation was stayed in September 2016 with regard to AVIC and other nonsignatories, 

and a few days later, the entire case was stayed after one of Soaring Wind’s individual 

investors died. 

 

Soaring Wind told the court in February 2017 that it was ready to continue litigation with 

AVIC USA, but asked to keep the proceedings against the nonsignatories paused, saying 

the award should be confirmed against the company first before the court considers the 

thorny issues regarding the others. 

 

AVIC, in turn, urged the court to hear the entire case at once, accusing Soaring Wind of 

trying to separate “inextricably intertwined” challenges to the award in the hopes of 

quashing any chance for review of the nonsignatories’ motions to vacate it. 

 

But the judge found for Soaring Wind in April 2017, lifting the stay only with regard to AVIC 

USA, and ultimately confirmed the award Thursday. AVIC USA had raised a number of 

purported issues, but Judge Kinkeade wasn’t swayed, holding that the company hadn’t 

established any of the circumstances for vacating an award under the Federal Arbitration 

Act. 

 

For instance, AVIC USA said the panel exceeded its power by allowing each Soaring Wind 

investor to pick an arbitrator, rather than allowing one arbitrator pick per side, leading to an 

unbalanced panel that favored Tang and the other investors. Yet, Judge Kinkeade held, the 

selection process actually followed the approach laid out in the arbitration agreement. 

 

Alternatively, AVIC USA argued that even if the agreement allowed the panel to be 

assembled this way, the resulting panel was “stacked,” meaning it violates public policy and 

the award must be vacated. But the judge disagreed, saying public policy is no longer a 



valid reason for vacating an award under the FAA. 

 

The company also accused the panel of misconduct, including making adverse inferences 

against AVIC USA, as well as improperly awarding damages and attorneys’ fees. But Judge 

Kinkeade found its arguments unpersuasive, confirming the award as to AVIC USA. 

 

As for the nonsignatory defendants, the judge issued a separate Thursday order severing 

the claims against them into a separate action for further proceedings. 

 

Tang CEO Patrick Jenevein said in a Friday statement that the case presents a cautionary 

tale for American firms, claiming that two decades of close cooperation building globally 

successful businesses couldn’t protect the company and its investors from AVIC’s 

breaches. 

 

“This victory represents, in the short run, an understanding of and effective counterstrategy 

to predations through our own legal system by state-owned enterprises from the People’s 

Republic of China,” he said. “In the long run, this victory represents a win for our rule of law 

system." 

 

Cedric Chao, who represents AVIC, told Law360 in a Friday email that they aren’t 

challenging run-of-the-mill procedural or legal errors. Rather, he said, the proceedings 

involved arbitrators exceeding their authority, with the Tang claimants manipulating the 

process to appoint six of the nine arbitrators on the panel. 

 

“The resulting arbitration award demonstrated the pernicious influence of the lopsided 

appointment process because three arbitrators dissented, refusing to join in even a single 

factual finding or legal conclusion of the six arbitrators who were appointed by the Tang 

claimants,” Chao said. 

 

Jeffrey S. Lowenstein, who represents the wife of the Soaring Wind investor who died, told 

Law360 on Friday that he thought the decision was a "great and just outcome, especially in 

light of the tactics used by the other side to try to avoid liability from their partners." 

 

Representatives for the other parties didn’t immediately return requests for comment Friday. 

 

Soaring Wind Energy and investor Tang Energy Group Ltd. are represented by Lewis T. 



LeClair of McKool Smith PC and Jim Moseley and William B. Chaney of Gray Reed & 

McGraw LLP. Investor the Nolan Group Inc. is represented by Deborah M. Perry of Munsch 

Hardt Kopf & Harr PC. Investor Jan Family Interests is represented by John T. Cox III 

of Lynn Tillotson Pinker & Cox LLP. Investor Mitchell Carter is represented by David T. 

Denney of the Law Offices of David T. Denney PC. Mary Young, the wife of deceased 

investor Keith P. Young, is represented by Jeffrey S. Lowenstein of Bell Nunnally & Martin 

LLP. 

 

AVIC and China Aviation Industry General Aircraft Ltd. are represented by Cedric Chao, 

Isabelle Ord, David Cheit, Robert M. Hoffman and James C. Bookhout of DLA Piper 

LLP (US). 

 

AVIC International Renewable Energy Corp. is represented by Steven K. DeWolf of DeWolf 

Law PC, and Randall G. Walters and Gregory R. Ave of Walters Balido & Crain LLP. 

 

AVIC USA, now called Catic USA Inc., and AVIC International Holding Corp. are 

represented by Margaret Donahue Hall and Drew W. Marrocco of Dentons US LLP. 

 

The case is Soaring Wind Energy LLC et al. v. Catic USA Inc. et al., case number 3:15-cv-

04033, in the U.S. District Court for the Northern District of Texas. 

 

--Additional reporting by Chuck Stanley, Caroline Simson and Bryan Koenig. Editing by Joe 

Phalon.  

 
 


