
A storm has been brewing in the intellectual prop-
erty arena involving a growing number of small to 
midsize technology inventors litigating against Big 
Tech over patent infringement.

“Now you have Google, Facebook and others having 
more than 50 cases a year in the United States being 
filed against them. They can’t just bury their head in 
the sand. Where there is smoke, there is fire,” said 
McKool Smith principal Blair Jacobs.

He believes there may be a changing trend in how 
these cases are being litigated and ultimately decided 
in court—usually after several-years of litigation and 
millions of dollars spent in legal fees. ”Juries have 
been more sympathetic toward small to midsize tech 
inventors recently,” Jacobs said, pointing out that 
juries appreciate the efforts of the smaller companies 
in coming up with remarkable inventions. Apple has 
been hit with several high-stakes patent infringement 
verdicts, including one favoring VirnetX Holding 
Corp. forcing the Silicon Valley giant to pay more than 
$500 million to the data security developer.

Other billion-dollar verdicts, such as one against 
Cisco brought by the technology developer Cen-
tripetal Systems, as reported last month, or another 
against Intel by VSLI Technology are under repeated 
judicial review. As ALMs Law.com/Radar found, 
dozens of IP infringement cases have been filed 
in the recent months including against Google, 
YouTube, Amazon.com, Tesla and Netflix. In August 
of last year, the wireless technology developer Pan-
Optis was awarded $300 million against Apple in a 
case brought by McKool Smith and Irell & Manella. 
And earlier this month, USAA was awarded more 

than $200 million in a patent infringement case 

against PNC Bank.

Many of these have been brought in the Eastern 

District of Texas, which continues to be a patent liti-

gation hotspot with the District of Delaware coming 

in as the second most popular IP litigation venue.  

But overall, “cases have been spread across the U.S.,” 

according to Jacobs.

“It’s a systemic framework, it’s kind of a way of doing 

business,” Chris Israel, executive director of the U.S. 

Alliance of Startups and Inventors for Jobs, said of how 

Big Tech approaches things. “It’s a pretty effective busi-

ness model for large technology firms to take and absorb 

intellectual property of smaller, innovative companies,” 

he explained, pointing out that Big Tech has had very 

little fear that there is going to be a legal recourse.

“It’s the single-biggest problem,” retired chief judge 

of the U.S. Court of Appeals for the Federal Circuit 

Paul R. Michel told the National Law Journal. Since 

the formation of the Patent Trial and Appeal Board in 

December 2012, the technology IP infringement arena 

has been “aggravated by the high cost of court litiga-

tion and the very long delays.”

MAY 31, 2022

As Tech Giants Push for IP Reform, Plaintiffs 
Firms See New Momentum for Litigation

BY CHRISTINE SCHIFFNER

https://www.law.com/nationallawjournal/2022/04/04/judges-blind-trust-didnt-resolve-financial-conflict-of-interest-federal-circuit-strongly-hints/
https://www.law.com/nationallawjournal/2022/01/26/the-entire-2-175-billion-patent-verdict-against-intel-is-now-in-jeopardy-at-the-uspto/
https://www.law.com/radar/newsfeed/
https://www.law.com/texaslawyer/2021/03/18/how-the-western-district-of-texas-became-a-patent-hot-spot/
https://www.law.com/texaslawyer/2021/03/18/how-the-western-district-of-texas-became-a-patent-hot-spot/
https://www.law.com/nationallawjournal/2022/05/19/delaware-federal-judges-chong-law-firm-among-busiest-with-patents/?kw=Delaware%20Federal%20Judges%2C%20Chong%20Law%20Firm%20Among%20Busiest%20With%20Patents&utm_source=email&utm_medium=enl&utm_campaign=afternoonupdate&utm_content=20220519&utm_term=nlj


THE NATIONAL LAW JOURNAL MAY 31, 2022

In addition, since the Supreme Court decision in 
eBay Inc. v. MercExchange LLC in 2006, “it’s almost 
impossible for smaller entities to get an injunction,” 
Michel said. “It’s the perfect storm,” formed by 
lengthy Patent Appeals Board review processes as well 
as endless litigation culminating in “the unavailability 
of injunctions” leaving small technology firms little 
or no leverage against Big Tech. “It’s a terrible break-
down of the system,” he added.

Small to mid-size technology developers “have limited 
resources and need to focus their attention on operating 
their company,” said Andrei Iancu, former undersecre-
tary of Commerce for Intellectual Property in the United 
States and now partner at the boutique firm Irell & 
Manella. Pursuing IP infringement litigation in multiple 
arenas is simply not feasible for many of these firms.

But is that changing?
What may have shifted the equation toward smaller 

firms is the increased availability of litigation financ-
ing options. “Litigation funding has become a major, 
major equalizer in these type of cases,” Jacobs said. 
His firm is currently involved in IP litigation against 
large technology companies.

While Burford Capital litigation funders view IP 
litigation as “higher risk, higher reward style com-
mercial litigation,” there are a lot of instances, in 
which “there is very cutting-edge technology and 
people are willing to fight hard over it,” Burford 
director Eric Carlson said. The IP and patent specific 
space “has absolutely seen growth,” for his firm year 
over year.

Meanwhile, technology giants are spending millions 
of dollars lobbying for IP reform. “They are lobbying 
Congress heavily to weaken the strength of patent 
laws because they don’t like the fact that they are 
exposed to litigation,” Jacobs said.

In a recent blogpost, Google General Coun-
sel Halimah DeLaine Prado laid out the company’s 
vision “to support Americas innovation.” In a written 
response to the National Law Journal, Google empha-
sized the need for patent reform.

“Patent trolls and opportunistic companies have 
begun to weaponize patents against their rivals, hin-
dering both competition and innovation, and ulti-
mately harming the quality of new products. Ameri-

ca’s prized ‘culture of innovation’ is being undermined 
by a ‘culture of litigation.’”

Wiggin and Dana partner and NYU Law School 
adjunct professor Michael Kasdan has represented cli-
ents on both sides of the “V” in IP litigation. “If you’re 
making a product and you have to clear thousands 
of patent rights … these little guys pop up you didn’t 
know about.” Big Tech is continually facing repeated 
challenges to their products, Kasdan said, noting, 
however, that the important question then becomes 
whether they are in fact infringing.

Of course, plaintiffs firms and some of those previ-
ously involved in the U.S. patent system see Big Tech 
mostly as an actor rather than a victim.

“All the articulations of the Big Tech giants are just 
propaganda using buzz phrases and accusations that 
are not accurate,” Michel said. He calls the Internet 
giant’s arguments a “PR spin—and they’ve been doing 
it for dozens of years, they do it to Congress, they do 
it to the media.”

“To be specific after reading that blog,” Iancu said, 
referring to Google GC’s blog post, “they want to be 
permitted multiple challenges against the same pat-
ent, and they should explain why that is good for the 
system of the United States.”

Iancu and Michel both underscored that having a 
robust IP system is not only a judicial matter, but also one 
of national security. “It’s important for innovations sur-
rounding artificial intelligence, quantum computing and 
other cloud information technology,” Iancu said. “Ven-
ture capital from U.S. sources used to go almost entirely 
to U.S. innovators, and now a great chunk is going to 
innovators overseas, particularly in China,” Michel said.

However, “most of the litigants bringing patent suits 
are not irresponsible trolls,” he said but rather com-
panies “who spent a lot of time inventing and patent-
ing and are simply trying to enforce their patents,” 
according to Michel.

Speaking about patent reform, Kasdan proposes “spe-
cialized courts deciding these issues.” He believes that it 
could make case resolution more efficient and predict-
able rather than “going through a case and have wide-
ly different experiences, judges,” then going through 
appeal. “We’re really a litigious country, a lot of money is 
spent on litigation—I wonder if we can do better there.”
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