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A judge has ruled against a Chubb unit in a dispute over whether the carrier’s excess liability insurance policy 
covered the defense of former officers sued by a creditors’ trust following the meltdown of brokerage firm RCA 
Capital Group LLC. 
 
Justice O. Peter Sherwood of the New York County Supreme Court ruled against Westchester Fire Insurance Co., 
rejecting the carrier’s arguments that multiple layers of liability coverage — also called a “tower” of coverage — 
were barred by an “insured versus insured” exclusion. 
The former officers are defending themselves in Delaware Chancery Court against breach of fiduciary duty 
allegations brought by the company’s creditor’s trust. It was created after the company declared bankruptcy in 
2016. 
 
Westchester Fire argued the insured versus insured exclusion precludes coverage, since it prevents a 
company from recovering business losses allegedly caused by its own officers and directors. The 
exclusion was designed to protect an insurance company from collusive lawsuits between insureds that 
are brought for the purpose of forcing an insurer to pay claims, said attorney Natasha Romagnoli of 
McKool Smith. Romagnoli represented RCA Capital officials in the litigation against the insurers. 
 
However, a wide variety of bankruptcy officials were carved out from exclusion because they don’t trigger 
the same collusion concerns, Romagnoli told Best’s News Service. The exclusion carve-out included a 
bankruptcy trustee, receiver or “other comparable authority.” 
 
Sherwood ruled that the phrase — “comparable authority” — was not defined in the policy. 
 
“The phrase is ambiguous and therefore must be construed against the insurers,” the judge said. “Plaintiff 
(has) not shown that the exclusion prevents defense and coverage under their respective policies.” 
 
“The biggest flaw in the insurance company’s reasoning in trying to apply the insured versus insured 
exclusion in this case was that there was some sort of collusive effect when the company set up the 
creditor trust committee,” she said. 
 
“There were a lot of factors that underscored that the creditor trust committee was a ‘comparable 
authority’ to a bankruptcy trustee, but perhaps most telling was that any amounts that are recovered either 
go directly to the creditors or — if there any leftover — to a 501(c)(3),” Romagnoli said. 
 
“Recovered monies in the litigation cannot go back to the company or the directors or officers, eliminating 
any incentive for collusion,” she said. 
 
The ruling not only requires Westchester to provide its coverage, but makes an additional $25 million 
available in drop-down coverage, Romagnoli said. 
 
Attempts to reach attorneys representing Westchester Fire for comment were unsuccessful. 
 
Other carriers named in the litigation are Aspen American Insurance Co.; RSUI Indemnity Co.; Starr Indemnity & 
Liability Co.; Axis Insurance Co.; and XL Specialty Insurance Co. 
 
RSUI Indemnity Co. was one of seven insurers sued last year by USA Gymnastics, seeking a court order to 
compel them to cover the costs it had incurred — or will face — with litigation relating to convicted serial sexual 
abuser Larry Nassar. 
 


