


Act of 2006, the proposition was added 
to the Federal Deposit Insurance Act to 
apply in the narrow context of disclosure 

to banking regulators.
8

Absent statutory support for the selective 
waiver concept, corporations have tried to 
gain protection by cloaking their produc-
tion to the government with an agreement 
that any waiver is a limited one.  Yet, the 
mere fact that the corporation and the 
government agree that protections are not 
waived as to third parties is not necessarily 
sufficient to protect the disclosed material.  
Careful analysis of the law of the jurisdic-
tion is vital before any prediction can be 
made as to the ramifications of a selective 
waiver agreement.  While that analysis is 
necessarily fact specific as well as depen-
dent upon the jurisdiction, 
certain themes have devel-
oped – at least within the 
Second Circuit – that a 
corporation should consid-
er in an effort to best posi-
tion itself to argue that the 
waiver of its attorney-client 
and work product protec-
tions is a limited one.

Salomon Brothers Treasury 
Litigation v. Steinhardt 
Partners, L.P. (In re Steinhardt 

Partners, L.P.)
9
  remains the 

benchmark in the Second Circuit, but its 
implications are more significant than its 
holding.  In Steinhardt, the Court held that 
the defendant had waived its work product 
privilege when it disclosed a privileged 
memorandum to the SEC pursuant to 
subpoena but without entering into a con-
fidentiality agreement.  The Court rejected 
a per se rule that all voluntary disclosures 
to the government waive work product 

protection.
10

   Rather, the Court held that 
rules relating to privilege in government 
investigations must be done on a case by 
case basis.  The Court reasoned that a 
“rigid rule would fail to anticipate situa-
tions in which the disclosing party and the 
government may share a common interest 
in developing legal theories and analyzing 
information, or situations in which the 
SEC and the disclosing party have entered 
into an explicit agreement that the SEC 
will maintain the confidentiality of the 

disclosed materials.”
11

Given this broad hint, it is perhaps not 
surprising that courts within the Second 
Circuit seized upon the dual themes of 
common interest and confidentiality agree-
ments to inform their analyses in cases

where third parties claimed that a corpora-

tion’s disclosure to government agencies of 
otherwise privileged material waived those 
protections.  Initially, the courts focused 
upon the existence of a confidentiality 
agreement, in virtually any form.  However, 
with the benefit of a developing body of 
case law, the courts in the Second Circuit 
appear to be engaging in a more nuanced 
analysis that considers the “common inter-
est” factor in a fashion that makes it far 
more difficult to determine how a court 
will resolve the issue of waiver.  

Thus, in Maruzen Co., Ltd. v. HSBC USA, 

Inc.,
12

  the plaintiff moved to compel docu-
ments from the defendants’ internal inves-
tigation that the defendants had produced 
to federal regulatory and law enforcement 
authorities.  The court construed the “main 

issue” to be whether the 
defendants had confidenti-
ality agreements with the 
various agencies.  Finding 
that the defendants had such 
agreements – albeit in oral 
form – the court denied 
the motion to compel.  

In re Natural Gas Commodity 

Litigation,
13

a decision ren-
dered by a magistrate judge, 
the corporation produced 
documents to federal regu-
lators in the course of set-

tlement discussions, pursuant to an explicit 
confidentiality agreement providing that (i) 
the disclosure was not a waiver of any priv-
ilege as to the agency’s staff with respect to 
anything other than what was in the docu-
ments; (ii) the disclosure was not a waiver 
of privilege at all as to third parties; and (iii) 
requesting the return of the documents.  
The corporation produced the documents 
to other federal agencies in cooperation 
with their ongoing investigations of the 
corporation and, in lieu of an explicit 
confidentiality agreement, requested confi-
dentiality under FOIL and did not request 
the return of the documents.  In holding 
that there was no waiver of the attorney-
client and work product protections, the 
magistrate judge held that the confidential-
ity agreements were an important factor 
under Steinhardt.  Noting that Steinhardt 
provided no further guidance on other 
factors to consider, the magistrate judge 
also determined on his own to consider 
that the corporation had provided to the 
civil plaintiff factual documents underly-
ing the work product analyses disclosed to 
the government agencies.  The magistrate 
judge reasoned that the plaintiff therefore 
could not demonstrate any need for the 
privileged material.  In affirming the ruling, 

the district court noted both that voluntary 
disclosure to government agencies pursu-
ant to explicit non-waiver agreements did 
not waive attorney-client or work product 
privilege and that, absent any explicit list of 
considerations established by Steinhardt, the 
magistrate judge did not err in consider-
ing whether the plaintiff had need of the 

document.
14

In United States v. Wilson,
15

  the defendant 
turned over medical records to state and 
federal prosecutors under cover of a letter 
stating that the sole purpose of disclosure 
was to aid prosecutors in determining 
whether to seek the death penalty, and 
that it “will not act as a waiver of [the 
defendant’s] privileges or rights of privacy 

or confidentiality.”
16

   In rejecting the pros-
ecution’s contention that the defendant 
thereby waived any privileges and that they 
should therefore be permitted to turn the 
material over to their expert in the death 
penalty phase of the trial, the court relied 
upon Steinhardt in finding that the exis-
tence of an express non-waiver agreement 
was a critical element of the analysis.

More recently, in In re Cardinal Health, Inc. 

Securities Litigation,
17

  the court considered 
the claim of waiver where outside counsel 
was retained by the corporation’s Audit 
Committee to conduct an internal inves-
tigation after the corporation learned that 
the SEC and the U.S. Attorney’s Office 
(“USAO”) were investigating the corpora-
tion’s accounting practices.  The agencies 
invited the Audit Committee to share the 
results of the internal investigation, includ-
ing whether wrongdoing had occurred, 
the identities of the wrongdoers, and pro-
posed remedial measures.  Outside coun-
sel obtained permission from the Audit 
Committee to disclose its work product 
to the SEC pursuant to a confidentiality 
agreement, and then provided the docu-
ments to the USAO without a confiden-
tiality agreement but was subsequently 
advised by the USAO that it had main-
tained the confidentiality of the documents.  
The plaintiffs in a securities litigation then 
subpoenaed the documents.

The court first analyzed the status of the 
documents as work product.  In holding 
that they were entitled to work product 
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protection, the court reasoned that: (i) the 
corporation hired outside counsel after it 
learned it was under investigation, so it 
anticipated litigation; (ii) the documents, 
consisting of interview memoranda and 
exhibits, would reveal the principle issues 

with which counsel were concerned;
18

(iii) accounting work papers, prepared by 
an expert retained by outside counsel, 
would reflect counsel’s impressions as to the 
important issues, since counsel had estab-
lished the agenda for the accounting firm; 
and (iv) materials received from attorneys 
for individual witness would reflect coun-
sel’s thought processes because the material 
was delivered in response to 
counsel’s specific requests. 

The court next considered 
the issue of waiver.  In hold-
ing that the Audit Committee 
had not waived the work 
privilege, the court reasoned 
that its purpose in authoriz-
ing the investigation “in the 
face of almost certain litiga-
tion between [the corporation] and the 
SEC or USAO – as well as in sharing the 
results with the SEC and USAO – was [to 
ensure that the corporation’s] accounting 

practices be ‘clean as a hounds’ tooth.’”
19

The court construed this as an “interest in 
common” with the government agencies.  
Because of that common interest, the court 
found that counsel’s failure to obtain a con-
fidentiality agreement with the USAO did 

not waive the work product protection.
20

Shortly after Cardinal Health, another court 
in the district reached a contrary result on 
similar facts in In re Initial Public Offering 

Securities Litigation.21  Significantly, in In re 
Initial Public Offering, outside counsel was 
retained by the corporation, rather than the 
Audit Committee as in Cardinal Health.  
Outside counsel created interview memo-
randa and produced them to the USAO 
and the SEC pursuant to confidentiality 
agreements.  Counsel also discussed the 
contents of some of the memoranda with 
a regulatory agency, produced them in an 
arbitration pursuant to a motion to compel, 
and then produced them voluntarily to the 
remaining plaintiff in the arbitration pursu-
ant to a joint stipulation and confidential-
ity order.  Plaintiffs in a separate securities 
litigation moved to compel disclosure of 
the memoranda.  

The court first examined and then con-
cluded that the memoranda constituted 
work product.  However, the court held 

that the corporation had waived the work 
product protection.  The court analyzed the 

cases and arguments pertaining to the con-
cept of selective waiver and, in sweeping 
policy language, concluded that “selective 
waiver is not in the long-term best interests 
of the government, the adversarial system, 

or litigants.”
22

   In a result diametrically 
opposite that of Cardinal Health, the court 
then found that the corporation did not 
have a common interest with the USAO or 
the SEC.  Rather, the court reasoned that 
the government was investigating the pos-
sibility of wrongdoing and the corporation 
disclosed the memoranda to escape or limit 
its liability.  The court found that it was not 
enough that there was a common inter-

est in disclosing the memo-
randa when the adversarial 
relationship nonetheless 
continued.  The court also 
noted that the mere exis-
tence of a confidentiality 
agreement was not enough 
to support the finding of 
selective waiver.  

The case law in the Second 
Circuit therefore yields few certainties 
except for the proposition that the selec-
tive waiver analysis is highly fact specific.  
However, the decisions reveal certain fac-
tors that can guide a corporation in posi-
tioning itself to argue that the disclosure of 
privileged material to the government is 
only a limited waiver.  

First, the execution of an agreement pre-
serving the confidentiality of the materials 
is a vital component of the claim.  In order 
to ensure clarity of intent, the agreement 
should be explicit and in writing, the 
government agency should expressly agree 
to its terms, and the document should be 
executed prior to disclosing any privileged 
material.  

Second – and the true challenge for the 
disclosing corporation – is the need to 
establish that there is a common interest 
with the government agency.  The corpo-
ration should be aware that the timing of 
disclosure may factor into the court’s analy-
sis of whether the parties share a common 
interest.  Thus, if the corporation discloses 
privileged material after learning that it is 
the target of a government investigation, 
the court may conclude that the parties 
in fact have an adversarial relationship that 
defeats the claim of common interest.  In 
contrast, if the corporation discloses privi-
leged material prior to learning that it is 
a target of an investigation, the court may 
conclude that the material is not entitled

to work product protection at all, because 
it was not created in anticipation of litiga-

tion.
23

   Given this paradoxical bind, the 
lesson of Cardinal Health may well be that, 
in today’s Sarbanes-Oxley world, charging 
the Audit Committee with the responsibil-
ity to conduct an internal investigation will 
bolster the claim of “common interest,” for 
the mandate of the Audit Committee in 
these circumstances arguably parallels the 
obligations of federal regulatory and law 
enforcement agencies.   

Third, limiting disclosure of the privileged 
material to the government agency bound 
by the confidentiality agreement enhances 
the contention that any waiver of privilege 
is a limited one.  

Fourth, consider the element of a third 
party’s need for otherwise privileged work 
product material.  To the extent that the 
documents underlying any disclosed work 
product analysis can be separated out and 
provided to a third party seeking to pierce 
the privilege protections, the corporation 
may contend that the party does not need 
the work product analysis, but instead can 
perform its own.  

There are many factors that lead to a deci-
sion whether to make a production to the 
government or not.  Ultimately, in deciding 
whether to waive the privilege and produce 
to the government, a critical component of 
that analysis requires weighing the antici-
pated benefits of production against the 
presumptive finding of a reviewing court 
that the production constitutes a waiver as 
to third parties. 

The court also 
noted that the mere 
existence of a confi-
dentiality agreement 
was not enough to 
support the finding 
of selective waiver.  
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does not apply to a former employee who 
is no longer acting on behalf of the collec-
tive entity.”

53
   The contents of such docu-

ments, generally business records prepared 
voluntarily by the respondent in the course 
of his employment, are not protected 
by the Fifth Amendment.

54
   However, 

because “former employees [are] no lon-
ger custodians of their former employer, 
[they can] thus assert a Fifth Amendment 
privilege in response to subpoenas, which 
were served after the employees resigned 
from the company but sought to compel 
the production of corporate property that 
remained in the former employees’ posses-
sion.”

55
   Therefore, the respondent’s pos-

session and production of the records are 
treated, for analytical purposes, as if they 
were his personal records.

56

Conversely, a former employee of a dis-

solved corporation may not be protected 
from compelled production of corporate 
records.

57
   Rather, the “dissolution of a 

corporation does not give the custodian of 
the corporate records any greater claim to 
the Fifth Amendment privilege.”

58
   Along 

similar lines, the appointment of a receiver 
does not transition a custodian of records 
to a “former employee.”

59
   Even when a 

corporate officer is stripped of his actual 
corporate authority by the appointment of 
a receivership, it is not considered an elimi-
nation of his custodial duties or a severance 
of his corporate relationship.

Conclusion

Fifth Amendment issues are present regard-
less of whether an individual is person-
ally served with a subpoena duces tecum, 
ordered to comply following a grant of 

immunity, or served as a corporate custo-
dian of records.   As such, counsel must be 
ever mindful in protecting his or her client 
from communicating factual assertions, by 
the act of production, to the government 
which will later be used to incriminate 
him.
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In the last several years, numerous events 
have turned the spotlight on the issue of 

corporate waiver of attorney-client privi-
lege and work product protections.  To 
name some of the most noteworthy, in 
April 2006, after months of hearings, the 
U.S. Sentencing Commission unanimously 
voted to strike language from the Federal 
Sentencing Guidelines that suggested that 
waiver of these privileges was a necessary 
prerequisite in order for corporations to 
receive credit for their cooperation.  In 
December 2006, after Judge Lewis Kaplan 
condemned the Department of Justice 
(“DOJ”) for pressuring KPMG to deny 
employees the advancement of attorneys’ 

fees in a tax fraud prosecution,
1
  the DOJ 

issued the so-called McNulty Memorandum 
which, in addition to changing DOJ policy 
regarding the advancement of attorneys’ 
fees, outlined a new step-by-step process 
that a federal prosecutor must follow before 
requesting a corporation to waive attorney-

client or work product privileges.
2
   In 2007, 

the Senate and the House each considered 
identical bills designed to preserve the 
attorney-client privilege and work product 
protections by limiting a federal agency’s 
power to pressure a corporation to waive 
these protections during the course of an 

investigation.
3
   Although the Senate bill is 

still in committee, in July 2007 the House 

passed the bill.  In February 2008, the U.S. 
Senate approved, by unanimous consent, a 
bill adding new Evidence Rule 502, which 
limits the scope of waiver, protects against 
inadvertent waiver, and extends the federal 
protections against waiver to state proceed-

ings in certain circumstances.
4

While each of these steps are designed to 
protect against compelled or inadvertent 
waiver of these protections, a vexing prob-
lem nonetheless persists for the corporation 
that determines it is in its best interests to 
“voluntarily” deliver otherwise protected 
material to government agencies.  A serious 
issue arising from this decision is the con-
cern that disclosure will result in waiver of 
the privileges to third parties, most notably 
plaintiffs who may be targeting the cor-
poration for potential civil litigation.  One 
solution that has been widely discussed but 
has endured a largely cold reception from 
the courts is that of selective waiver.  

Selective waiver contemplates a limited 
waiver of the attorney-client privilege and 
work product protections, in which the 
corporation and the government agency 
agree that disclosure of otherwise pro-
tected material is limited to the govern-
ment agency and that the protections are 
preserved with respect to any other party.  

The concept has its origins in the Eighth 
Circuit decision of Diversified Industries, Inc. 

v. Meredith.
5
   In Diversified Industries, the 

corporation voluntarily produced to the 
SEC materials otherwise protected by the 
attorney-client privilege.  In subsequent 
civil litigation against the corporation, the 
plaintiff sought production of the materials 
claiming, inter alia, that any privilege was 
waived when the corporation produced the 
materials to the SEC.  An en banc panel 
of the Eighth Circuit held that disclosure 
of the materials to the SEC pursuant to 
subpoena did not waive the privilege.  The 
court reasoned that the disclosure was in 
a “separate and nonpublic SEC investiga-
tion” and therefore only a limited waiver 
occurred.  To conclude otherwise would 
“thwart[] the developing procedure of cor-
porations to employ independent outside 
counsel to investigate and advise them in 
order to protect stockholders, potential 

stockholders and customers.”
6

Efforts to codify the selective waiver prin-
ciple have met with mixed results.  During 
the drafting process for new Evidence Rule 
502, the Advisory Committee on Evidence 
Rules considered but then dropped a 
“selective waiver” provision, deeming it too 

controversial for inclusion.
7
   However, in 

the Financial Services Regulatory Relief 


